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Date:   February  18,  1972 

To:   MONTANA  CONSTITUTIONAL  CONVENTION 

From:   Public  Health,  Welfare,  Labor  and  Industry  Committee 

Ladies  and  Gentlemen: 

The  Public  Health,  Welfare,  Labor  and  Industry  Committee 
respectfully  submits  proposed  new  articles  on  Non-municipal 
Corporations,  Labor,  and  Institutions  and  Assistance.   The 
Non-municipal  Corporation  and  the  Labor  Articles  are  intend- 
ed to  replace  present  Articles  XV  and  XVIII  respectively. 
The  Institutions  and  Assistance  Article  is  intended  to  replace 
Section  1  and  5  of  the  present  Article  X. 

The  Committee  resolved  most  of  the  issues  before  it 
without  strong  dissent.   However,  minority  reports  are  being 
filed  on  the  subjects  of  public  utility  regulation,  right-to- 
work,  and  rights  of  employee  organization  for  collective  bar- 
gaining. 

In  signing  either  a  majority  or  a  minority  report,  a 
committee  member  does  not  necessarily  endorse  all  statements 
contained  therein.   Rejection,  by  the  Committee,  of  proposals 
does  not  necessarily  imply  that  the  Committee  finds  them  in- 
herently undesirable  unless  it  expressly  so  states. 

The  Committee  wishes  to  express  its  gratitude  to  all 
Delegates  and  members  of  the  public  who  offered  their  advice 
on  subjects  before  the  Committee. 
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The  Committee  enjoyed  the  services  of  the  following 
persons  in  addition  to  its  members  and  now  gratefully 
acknowledges  their  unstinting  labors  and  loyalty  to  the 
goal  of  assisting  the  committee  to  make  the  best  con- 
tribution of  which  it  is  capable  to  the  writing  of  a  new 
constitution:   Richard  P.  Spall,  Research  Analyst; 
Kandice  Hauf  and  George  Mahoney,  Interns;  and  our  ex- 
cellent secretary,  Sylvia  Kinsey. 


e?/MC 


ker,    Chairman 


ard,    Vice   Cha i r ma n 


-2- 


MAJORITY  PROPOSAL 

1  BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 

2  INDUSTRY  COMMITTEE: 

3  That  there  be  a  new  Article  on  Non-municipal 

4  Corporations  to  read  as  follows: 
5 

6  ARTICLE  

7  NON-MUNICIPAL  CORPORATIONS 

8  Section  1.   GRANT  OF  POWER.   Corporate  charters  shall  be 

9  granted,  modified,  or  dissolved  only  pursuant  to  general  law. 

10  Section  2.   PROTECTION  FOR  CITIZENRY.   The  Legislative 

11  Assembly  shall  provide  for  protection  and  education  for  the 

12  people  against  harmful  and  unfair  practices  by  either  foreign 

13  or  domestic  corporations,  individuals,  or  associations. 

H        Section  3.   CUMULATIVE  VOTING.   All  elections  for  directors 

15  or  trustees  of  incorporated  companies  shall  provide  all  stock- 

16  holders  the  right  to  vote  by  person  or  proxy  the  number  of 

1'  shares  of  stock  owned  by  him  for  as  many  directors  or  trustees 

18  as  are  to  be  elected,  or  to  cumulate  the  shares,  and  give  a 

19  candidate  as  many  votes  as  the  number  of  directors  multiplied 

20  by  the  number  of  his  shares,  or  to  distribute  them  in  similar 

21  manner  among  as  many  candidates  as  he  sees  fit. 

22  Section  4.   LONG-SHORT  HAUL  CLAUSE.   No  transportation 

23  company  shall  be  allowed  to  charge,  under  penalties  which  the 

24  legislative  assembly  shall  prescribe,  any  greater  charge  for 

25  the  transportation  of  freight  or  passengers  to  any  place  upon 

26  its  route,  than  it  charges  for  the  transportation  of  the  same 
2'  class  of  freight  or  passengers  to  any  more  distant  place  upon 

28  its  route  within  this  state. 

29  Section  5.   WATERED  STOCK  PROVISION.   No  corporation  shall 

30  issue  stocks  or  bonds,  except  for  labor  done,  services 
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performed,  or  money  or  property  actually  received;  and  all 
ficticious  increase  of  stock  or  indebtedness  shall  be  void. 
The  stock  of  corporations  shall  not  be  increased  except  in 
pursuance  of  general  law,  nor  without  consent  of  those 
persons  holding  a  majority  of  the  stock  first  obtained  at  a 
meeting  held  after  notice  given  in  pursuance  of  law. 

Section  6.   RETROSPECTIVE  LAW  PROHIBITION.   The  legis- 
lative assembly  shall  pass  no  law  retrospective  in  its 
operations  which  imposes  on  the  people  a  new  liability  in 
respect  to  transactions  or  considerations  already  passed. 


j&JJdA, 


George  Afeliker , Chairman 
iJ-aak   Ward,    Vice   Chairman 


*£*«&  y/?z*JL,. 


Charles  Mahoney 
Joseph  McCarvel 


1 


'.Mr.  A 


■CA^- 


R.C/J.  Studer,  Sr. 


% 


'L 


Don  Scanlin 


William  H.  Swanbeifg 
Edith  Van  Buskirk 
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COMMENTS    ON    MAJORITY    PROPOSAL 
ARTICLE    XV      NON-MUNICIPAL    CORPORATIONS 

1  Section    I.       GRANT    OF   POWER.       Corporate    charters    shall 

2  be    granted,    modified,    or   dissolved   only    pursuant    to    general 

3  law. 

4  COMMENTS 

5  In  addition  to  providing  for  a  general  grant  of  legis- 

6  lative  power  for  corporate  charter  granting,  Section  I  provides: 

7  (a)   a  prohibition  of  chartering  corporations  by  special 

8  law,  and 

9  (b)   the  intent  that  corporate  bodies  are  subject  to 

10  dissolution  in  the  event  their  principle  activity  is 

11  contrary  to  promotion  of  the  general  welfare. 

12  Section    2.       PROTECTION   FOR    CITIZENRY.       The    Legislative 

13  Assembly    shall    provide    for   protection    and  education    for   the 

14  people    against    harmful    and  unfair   practices    by    either   foreign 

15  or    domestic    corporations ,    individuals ,    or   associations . 

16  COMMENTS 

17  The  Committee  intends  this  section  to  encompass  and  pro- 

18  hibit  various  business  practices  which  are  deemed  harmful  and 
injurious  to  the  people.   Included  in  the  prohibition  are  various 
business  practices,  such  as: 

(a)   arbitrary  discrimination  in  rate  and  service  for 
transportation , 

23  (b)   the  receipt  of  greater  rights  and  privileges  by 

24  foreign  corporations  than  are  granted  to  domestic 

25  corporations, 

26  (c)   price-fixing  and  regulation  of  production  on  an  intra- 

27  state  basis  which  is  harmful  to  the  state  economy, 

28  (d)   any  act  which  is  generally  not  conducive  to  efficiently 

29  allocating  scarce  resources. 

30  Section    3.       CUMULATIVE    VOTING.       All    elections    for   directors 


19 
20 
21 
22 


1  or    trustees    of  incorporated   companies    shall   provide    all 

2  stockholders    the    right    to    vote   by    person    or   proxy    the    number 

3  I  of  shares    of  stock    owned  by    him   for   as   many    directors    or 

4  trustees    as    are    to   be    elected,    or    to    cumulate    the    shares, 

5  and   give    a   candidate    as    many    votes    as    the    number   of   directors 

6  multiplied  by    the    number   of  his    shares,    or    to    distribute 

7  them    in    similar  manner   among    as    many    candidates    as    he    sees    fit. 

8  COMMENTS 

9  The  intent  of  this  section  is  to  maintain  voting  protection 
10  for  the  minority  stockholder. 

||         Section    4.       LONG-SHORT   HAUL    CLAUSE.       No    transportation 

12  company    shall    be    allowed   to    charge,    under   penalties    which    the 

|3  legislative    assembly    shall   prescribe ,    any    greater   charge    for   the 

14  transportation    of   freight   or  passengers    to    any   place    upon    its 

15  route,    than    it    charges   for    the    transportation    of   the    same    class 

16  of  freight    or   passengers    to    any   more    distant    place    upon    its 

17  route    within    this    state. 

18  COMMENTS 

19  Recognizing  that  federal  law  and  state  statutes  do  not 

20  prohibit  this  discriminatory  practice,  the  Committee  retains 

21  this  section  for  intrastate  purposes. 

22  Section    5.   WATERED   STOCK   PROVISION .       No    corporation    shall 

23  issue    stocks    or  bonds,    except   for    labor   done,    services    per- 

24  formed,    or  money    or   property    actually    received;    and 

25  ficticious    increase    of  stock    or   indebtedness    shall   be    voi    . 

26  The    stock    of  corporations    shall    not   be    increased   except 

27  pursuance    of  general    law,    nor   without    consent    of   those     <<    ■rons 

28  holding    a   majority    of   the    stock    first    obtained   at   a    '' 

29  held  after    notice    given    in    pursuance    of    law. 

30  COMMENTS 
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1  Although  the  Committee  recognizes  the  statutory  nature 

2  of  this  section,  it  feels  that  the  possibility,  no  matter 

3  I    how  remote,  of  future  legislative  action  removing  this  from 

4  the  statutes  warrants  retention  of  this  section  in  the 

5  Constitution. 

6  Section    6.      RETROSPECTIVE   LAW  PROHIBITION.       The    legis- 

7  lative    assembly    shall   pass    no    law    retrospective    in   its 

8  operations    which    imposes    on    the    people   a    new    liability    in 

9  respect    to    transaction   or    considerations    already   passed. 

10  COMMENTS 

11  In  expanding  the  prohibition  on  retrospective  law,  the 

12  Committee  intends  to  preserve  for  all  citizens  the  sanctity 

13  of  contractual  obligations  from  the  actions  of  a  third 

14  party,  i.e.,  the  state. 
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MAJORITY  PROPOSAL 

1  BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 

2  INDUSTRY  COMMITTEE; 

3  That  there  be  a  new  Article  on  Labor  to  read  as 

4  |   follows : 

5 

6  I  ARTICLE 

7  LABOR 

8  Section  1.   DEPARTMENT  AND  COMMISSIONER.   The  Legis- 

9  lative  Assembly  shall  provide  for  a  Department  of  Labor 

10  and  Industry.   The  Department  shall  be  under  the  control 

11  of  a  Commissioner  appointed  by  the  Governor,  confirmed  by 

12  the  legislature  (Senate) 
13 
14 
15 
16 
17 

19  ' 'J^k  Ward,  Vice  Chairm 
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MAJORITY    PROPOSAL 
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BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR,  AND 
INDUSTRY  COMMITTEE: 

That  there  be  a  new  section  in  the  Labor  Article  to 
read  as  follows: 


ARTICLE^ 
LABOR 


Section  2.  MERIT  SYSTEM.  The  Legislative  Assembly 
shall  establish  a  system  under  which  the  merit  principle 
will  govern  the  employment  of  persons  by  the  state. 


/ 


/'George/«eliker ,    Chairman 


/Joe/McCarvel  ~ 


> can Tin 


Don   Scanrin 


'  .uxJL 


I  ■'.  .  •  i6mJ°j 


Edith  Van  Buskirk 


COMMENTS  ON  MAJORITY  PROPOSAL 
ARTICLE  XVIII   LABOR 

1  Section    I.       DEPARTMENT   AND   COMMISSIONER.       The    Legislative 

2  Assembly    shall    provide    for   a    Department    of  Labor   and   Industry . 

3  The    department    shall   be    under    the    control    of   a    Commissioner 

4  appointed  by    the    Governor,    confirmed  by    the    legislature    (Senate). 

5  COMMENTS 

6  The  proposed  article  retains  from  the  present  Constitution 

7  only  an  abbreviation  of  Section  one.   Sections  two  to  five, 

8  inclusive,  are  deleted.   The  proposal  retains  a  constitutional 

9  Department  of  Labor,  but  deletes  the  requirement  that  it  be 

10  located  at  the  capitol.   The  proposal  retains  the  consti- 

11  tutional  office  of  Commissioner,  but  deletes  reference  to  a 

12  specific  term.   It  retains  the  requirement  that  the  Commissioner 

13  be  confirmed  by  the  Legislative  Assembly  (Senate) .   The 

14  Committee  believes  that  this  is  as  far  as  we  should  go  in  re- 

15  stricting  the  legislature's  discretion  with  respect  to  this 

16  office.   It  is  our  intention  that  the  legislature  may  leave  the 

17  commissioner  subject  to  removal  by  the  governor  at  his  pleasure 

18  or  may,  in  its  discretion,  provide  a  definite  term  of  office 

19  and/or  require  that  he  be  removable  only  for  cause.   As  under 

20  the  present  constitution  the  powers  and  duties  of  the  commissioner 

21  are  left  for  legislative  specification. 

22  Delegate  Mahoney  dissents  with  respect  to  the  deletion  of 

23  the  specific  term  for  the  Commissioner  of  Labor. 

24  Deletion  of  Section  two  and  Section  three  of  the  present 

25  Constitution  is  recommended  because  we  do  not  consider  the 

26  subject  matter  to  be  of  sufficient  importance  to  warrant  consti- 

27  tutional  treatment  in  the  absence  of  evidence  suggesting  the 

28  legislature  may  be  unwilling  or  unable  to  act  upon  any  problems 

29  that  exist  or  may  arise  within  the  areas  covered  by  those 

30  existing  sections. 
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1  Deletion  of  Section  four  of  the  present  Constitution  is 

2  recommended  because  it  is  defective  in  its  present  form  since 

3  an  employee  who  works  more  than  eight  hours  per  day  violates 

4  the  constitution  as  much  as  the  employer  who  requires  or 

5  induces  him  to  do  so,  among  the  consequences  of  which  fact  is 

6  that  workers  injured  while  working  in  excess  of  eight  hours 

7  in  one  day  have  been  denied  standing  in  the  courts  to  prosecute 

8  civil  actions  against  negligent  tort  feasors.   Any  suggested 

9  language  to  remedy  that  defect  creates  new  problems.    For 

10  example,  the  clause  "and  except  when  an  employee  voluntarily 

11  agrees  to  work  longer  than  the  prescribed  eight  hours,"  has 

12  been  suggested.   That  language  would  remove  practically  all 

13  protection  for  workers  in  non-union  situations,  whereas  it  may 
be  argued  that  the  worker  under  union-management  contract  needs 

'^   no  such  protection.   Furthermore,  the  majority  feels  that  a 
'6   constitutional  eight-hour  day  may  interfere  with  desirable 

experimentation  with  combinations  of  longer  days  and  shorter 
'8   weeks,  which  is  in  fact  now  occurring.   The  majority  is  also 
'9   in  doubt  whether  the  section  has  had  enough  positive  practical 
effect  over  the  many  years  it  has  been  in  the  Constitution  to 
justify  its  continuance.   Both  the  Legislative  Council  report 
of  1968  and  the  Constitutional  Revision  Commission  sub- 

23  committee  report  of  1969  recommended  its  deletion.   While  we 

24  are  cognizant  of  the  importance  attached  to  the  section  by 

25  some  citizens,  and  while  we  would  not  be  adverse  to  retaining 

26  it  if  the  problems  inherent  in  it  could  be  solved,  we  now 

27  believe  that  wisdom  dictates  freeing  the  legislature  to  deal 
2°   with  the  issue. 
29        With  the  removal  of  Sections  two,  three  and  four,  section 


20 
21 
22 


30 


five  is  clearly  unnecessary. 
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1  Section    2.       MERIT   SYSTEM.       The    Legislative    Assembly 

2  shall    establish    a   system   under   which    the    merit   principal 

3  will   govern    the    employment   of  persons    by    the    state. 

4  MAJORITY  COMMENTS 

5  The  Committee  believes  that  efficient  government  re- 
ft   quires  adoption  by  the  legislature  of  a  merit  system.   Since 

7  1921  the  legislature  has  attempted,  and  failed,  to  provide 

8  such  a  system.   It  is  the  Committee's  purpose,  in  recommend - 

9  ing  adoption  of  Delegate  Proposal  144,  to  encourage  the 

10  legislature  to  get  on  with  the  job. 

11  MINORITY  COMMENTS 

12  This  would  be  a  new  constitutional  provision.   The 

13  minority  believes  that  insufficient  time  was  devoted  to  this 

14  subject  by  the  committee,  and  the  evidence  introduced  too 

15  fragmentary  and  inconclusive  to  warrant  the  inclusion  of  this 

16  article  in  the  constitution.   We  believe  the  matter  is  primarily 
'7   legislative  and  we  wish  to  report  that  a  senate  subcommittee 

'8   now  has  this  matter  under  consideration. 
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MAJORITY  PROPOSAL 

1  BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 

2  INDUSTRY  COMMITTEE: 

3  That  there  be  a  new  Article  on  Institutions  and 

4  Assistance  to  read  as  follows 
5 

6  ARTICLE 

7  INSTITUTIONS  AND  ASSISTANCE 

8  Section  1.   INSTITUTIONS.   Such  institutions  as  the 

9  public  good  may  require  shall  be  established  and  supported 

10  by  the  state  as  may  be  prescribed  by  law. 

11  Section  2.   ASSISTANCE.   It  shall  be  the  duty  of  the 

12  Legislative  Assembly  to  provide  economic  assistance  and 

13  social  and  rehabilitative  services  as  may  be  necessary  for 

14  those  inhabitants  who,  by  reason  of  age,  infirmities  or 

15  misfortune  may  have  need  for  the  aid  of  society. 
16 
17 
18 
19 
20 
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30 
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R.^J.    Studer,    Sr. 
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William  H.    Swanberg 
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COMMENTS  ON  MAJORITY  PROPOSAL 
ARTICLE  X   INSTITUTIONS  AND  ASSISTANCE 
|         Section    I.       INSTITUTIONS.       Such    institutions    as    the 

2  public    good   may   require    shall    be    established   and   supported 

3  by    the    state    as    may    be    prescribed   by    law. 

4  COMMENTS 

5  The  section  as  amended  deletes  specific  mention  of 

6  several  institutions  set  forth  in  the  existing  section.   It 

7  was  the  feeling  of  the  committee  that  no  special  purpose  is 

8  served  by  the  specific  mention  of  these  institutions  in  as 

9  much  as  a  general  delegation  of  authority  should  be  suffi- 
10  cient. 

I)         Section    2.       ASSISTANCE.       It    shall    be    the    duty    of    tne 

12  legislative    assembly    to   provide    economic    assistance    and 

13  social    and   rehabilitative    services    as    may    be    necessary    for 

14  those    inhabitants    who,    by    reason    of  age,    infirmities    or 

15  misfortune    may    have    need   for    the    aid   of  society. 

16  COMMENTS 

17  The  original  section  placed  the  burden  of  taxation  uoon 

18  the  several  counties  of  the  state  to  provide  by  tax  levy  for 

19  their  indigents.   The  proposed  section  changes  this  to  pro- 

20  vide  that  the  legislative  assembly  shall  decide  where  this 

21  tax  burden  should  rest ,  counties  as  at  present  or  a  state 

22  wide  levy,  or  some  combination  thereof.   The  testimony  taken 

23  on  this  matter  showed  conclusively  that  welfare  recipients 

24  tend  to  congregate  in  the  larger  cities  of  our  state,  partly 

25  because  of  better  job  opportunities,  and  partly  because  of 

26  better  welfare  facilities.   It  was  shown  that  the  welfare 

27  recipients  from  the  smaller  counties  tend  to  gather  in  Great 

28  Falls,  Anaconda,  Butte,  Missoula,  Billings,  etc.,  imposing 

29  a  disproportionate  burden  on  the   taxpayers  of  these  counties. 

30  The  proposed  section  would  allow  the  legislature  to  place 
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I  this  burden  on  a  state  wide  basis  if  it  so  chose  and  thus 

)  correct  this  ineauity.   Your  committee  considered  the  possi- 

3  |  bility  of  providing  that  it  would  be  "the  duty  of  the  State 

4  I  to  provide  economic  assistance  .  .  .  .  " ,  but  we  believed 

5  |i  that  this  would  be  equally  as  restrictive  as  the  existing 

6  section  and  believe  the  matter  should  be  one  for  legisla- 

S 

7  j!    tive  discretion. 
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MINORITY  PROPOSAL 

BE  IT  PROPOSED  BY  THE  1EALTH ,  WELFARE,  LABOI 

AND  INDUSTRY  COMMITTEE: 
^         That  there  be  a  new  Article  on  Regulation  of  Public 
^    Utilities  to  read  as  follows: 
5 
6 
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ARTICLE 


REGULATION  OF  PUBLIC  UTILITIES 
8         Section  1.   PUBLIC  UTILITIES  COMMISSIONER.   A  public 
"    utilities  commissioner  shall  be  appointed  by  the  governor, 

and  confirmed  by  the  legislature  (Senate)  after  public 
"    hearings,  for  a  term  of  four  years  which  shall  coincide  with 
the  governor's  term  of  office.   A  vacancy  shall  be  filled 
for  the  remainder  of  the  unexpired  term  in  the  same  manner. 
The  governor  may  at  any  time  remove  the  commissioner  for 
any  cause  deemed  by  him  sufficient,  after  such  public  hear- 
ing as  may  be  provided  by  law. 

Section  2.   POWERS  OF  COMMISSIONER.   The  commissioner 
shall  have  such  jurisdiction  and  such  legislative,  executive 
and  judicial  powers  as  are  conferred  upon  him  by  the  legis- 
lature and  this  constitution,  which  are  cognate  and  germane 
to  the  regulation  of  public  utilities  as  defined  by  law. 
In  the  exercise  of  such  powers,  one  of  which  shall  be  the 
determination  of  rates  and  tariffs  of  the  utilities  over 
which  he  may  be  given  jurisdiction,  the  commissioner  shall 
not  be  required  in  considering  evidence  presented  before 
him  to  consider  any  particular  theories  or  methods  for 
determining  such  rates  and  tariffs,  and  such  rates  and 
tariffs  shall  be  just  and  reasonable.   The  commissioner  shall 
determine  the  weight  and  credibility  of  any  evidence  that  is 
introduced.   The  manner  and  scope  of  review,  if  any,  of  the 
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1  commissioner's  actions  in  a  court  of  record  shall  be  provided 

2  by  law. 

3  Section  3.   IMPARTIALITY  OF  STAFF.   In  the  determination 

4  of  rates  and  tariffs  the  commissioner  shall  be  provided  with 

5  staff  personnel  and  help  in  such  determination,  and  rec- 

6  ommendations  of  the  staff  shall  be  regarded  as  impartial  as 

7  opposed  to  the  partiality  of  the  applicant  or  the  protestant. 

8  Section  4.   DUTY  TO  REPRESENT  CUSTOMERS.   The  commissioner 

9  shall  represent  the  customers  of  any  public  utility  and  the 

10  public  generally  in  all  controversies  respecting  rates, 

11  valuations,  service  and  all  matters  over  which  he  may  be 

12  given  jurisdiction  and  he  shall  make  use  of  the  jurisdiction 

13  and  powers  of  his  office  to  protect  such  customers,  and 

14  the  public  generally,  from  unjust  and  unreasonable  exactions 

15  and  practices  and  to  obtain  for  them  adequate  service  at 

16  just  and  reasonable  rates. 

17  Section  5.   DIVISION  OF  REGULATORY  POWER  PROHIBITED.   No 

18  power  to  regulate  any  public  utility  in  respect  of  rates, 

19  tariffs,  service,  finance,  or  any  other  aspect  whatsoever  of 

20  the  management  and  operation  of  such  enterprises  as  may  be 

21  necessary  or  ancillary  to  the  regulation  of  rates  and  tariffs 

22  thereof,  shall  be  conferred  on  any  other  official  or  agency, 

23  but  separate  divisions  under  the  commissioner,  corresponding 

24  to  separate  regulated  industries  or  industry  groups,  may  be 

25  prescribed  by  law. 
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COMMENTS  ON  MINORITY  PROPOSAL 
REGULATION  OF  PUBLIC  UTILITIES 

1  Section    I.       PUBLIC    UTILITIES    COMMISSIONER.       A   public 

2  utilities    commissioner   shall   be    appointed  by    the    governor, 

3  and   confirmed  by    the    legislature    (Senate)    after  public 

4  hearings ,    for   a    term   of   four   years   which    shall    coincide 

5  with    the    governor's    term   of  office.      A    vacancy    shall   be 

6  filled  for   the    remainder   of  the    unexpired   term   in    the    same 

7  manner.       The    governor   may    at   any    time    remove    the    commissioner 

8  for    any    cause    deemed   by    him   sufficient ,    after   such    public 

9  hearing    as    may   be    provided  by    law. 

10  MINORITY  COMMENTS 

11  Section  1  replaces  the  existing  statutory  three-man 

12  elected  Railroad  and  Public  Service  Commission  with  a  single 

13  appointed  commissioner.   The  proposed  reform  is  modelled  on 
'4  the  system  used  since  1932  in  the  state  of  Oregon  with 

'5  generally  recognized  success  from  the  standpoint  of  both 

16  regulated  companies  and  the  public.   It  is  also  influenced  by 

17  the  findings  and  recommendations  of  the  President's  Advisory 

18  Council  On  Executive  Organization  (the  "Ash  Council")  re- 

19  leased  by  President  Nixon  on  February  11,  1971.   The  members 

20  of  that  Council  were  Roy  L.  Ash,  President  of  Litton  Industries; 

21  George  P.  Baker,  former  Dean  of  the  Harvard  University  Graduate 

22  School  of  Business  Administration;  John  B.  Connally,  presently 

23  Secretary  of  the  Treasury;  Frederick  R.  Kappel,  former  Chair - 

24  man  of  the  Board  of  Directors  of  AT&T;  Richard  M.  Paget, 

25  President  of  Cresap,  McCormick  and  Paget,  Inc.,  a  management 

26  consulting  firm;  and  Walter  N.  Thayer,  President  of  Whitney 

27  Communication  Corporation.   (Mr.  Baker  did  not  participate 

28  in  the  study  and  Mr.  Kappel  dissented  from  its  major  recommend- 

29  ations) .   The  Council  studied  the  Civil  Aeronautics  Board,  the 
Federal  Communications  Commission,  the  Federal  Maritime 
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1  Commission,  the  Federal  Power  Commission,  the  Federal  Trade 

2  Commission,  the  Interstate  Commerce  Commission,  and  the 

3  Securities  and  Exchange  Commission.   The  Council  recommended 

4  restructuring  and  combining  the  seven  agencies  into  five, 

5  four  of  which  would  be  headed  by  single  commissioners.   The 

6  latter  recommendation  was  based  on  the  finding  that  single 

7  administrators  would  enable  the  agencies  to  attract  and  retain 

8  highly  qualified  personnel  and  increase  accountability  to  both 

9  the  President  and  Congress  and  enhance  the  efficiency  of 

10  administration. 

11  In  most  states,  as  in  Montana,  the  multi-member  regulatory 

12  commissions,  whether  appointed  or  elected,  have  proven  in- 

13  effective  at  best.   The  attempt  to  "insulate"  regulation  from 
H   "politics"  has  resulted  in  freeing  the  regulators  from  account- 
15   ability  to  the  public  whose  interest  they  are  charged  with 

protecting,  but  it  has  not  "insulated"  them  from  overwhelming 
pressures  from  the  powerful  corporations  whose  rates  and  service 
they  supposedly  supervise.   In  fact,  it  is  axiomatic  among 
professional  students  of  utility  regulation  that  the  "regulators" 
have  long  since  become  the  "regulated." 

The  minority  of  this  committee  is  convinced,  after  hearing 
testimony  from  highly  placed  officials  and  counsel  of  almost  all 
of  the  important  "regulated"  monopolies  in  Montana,  that  their 
customers  would  be  as  well  off,  as  they  are  now,  if  regulation 
were  to  be  abolished  altogether.   We  are  persuaded  that  the 
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26   existing  regulatory  process  is  but  an  elaborate  sham-battle,  a 
sort  of  Roman  bread-and-circus  game  in  which  the  monopolies  get 

28  the  bread  and  the  consumer  pays  for  the  circus.   The  upshot  of 

29  the  whole  sorry  spectacle  is  that  the  corporations  secure  the 
imprimatur  of  the  state  for  rates  no  higher  than  they  would  have 
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1  set  entirely  on  their  own  initiative.   In  dreary  near- 

2  unanimity,  witnesses  for  the  monopolies  agreed  that  in  the 

3  procedures,  regulations,  structure,  method  of  selection,  and 

4  the  law  under  which  the  Montana  commission  came  into  existence 

5  and  operates,  "all  is  for  the  best  in  the  best  of  possible 

6  worlds."   They  admit  one  exception  to  the  rule:  they  agree  it 

7  would  be  better  if  the  taxpayers  would  ante  up  more  money  for 

8  a  larger  commission  staff,  so  their  rate  applications  could 

9  be  approved  with  less  delay. 

10  The  minority  is  convinced  that  the  Montana  rate-payer  will 

11  never  get  fair  treatment  under  the  present  multi-member  elected- 

12  commission  system  because  it  is  literally  impossible  for  the 

13  election  process  to  attract  and  select  more  than  an  occasional 

14  qualified,  competent  and  dedicated  commissioner.   The  electorate 

15  simply  does  not  have  the  opportunity  to  acquaint  itself  with  the 

16  qualifications  of  the  commission  candidate  running  as  one 

17  among  a  crowd  of  candidates  for  various  and  sundry  state,  city, 

18  and  county  offices.   The  result  is  that  not  only  does  the 

19  average  voter  know  little  or  nothing  of  the  commissioners' 

20  qualifications,  but  also  not  one  in  ten  thousand  even  know  the 

21  commissioners'  names.   The  minority  believes  now  is  the  time 

22  to  put  an  end  to  this  disgraceful  charade. 

23  At  the  same  time,  the  minority  was  persuaded  by  the 

24  testimony  (and  perhaps  by  other  recent  events)  that  it  would 

25  be  unwise  not  to  give  the  commissioner  a  substantial  measure 

26  of  independence  of  the  governor.   In  this  respect,  our  pro- 

27  posal  is  also  modelled  on  the  Oregon  experience,  but  we  have 

28  added  the  requirement  of  legislative  confirmation. 

29  we  believe  there  is  a  clear  movement  toward  greater 

30  accountability  of  regulatory  agencies  to  the  people  through  the 
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1  chief  executive,  and  toward  focusing  attention  and  respon- 

2  sibility  on  one  man.   We  believe  Montana  should  be  a  leader 

3  in  this  movement. 

4  Section    2.       POWERS   OF    COMMISSIONER.       The    commissioner 

5  shall    have    such   jurisdiction    and   such    legislative ,    executive 
and   judicial    powers    as    are    conferred   upon    him   by    the    legis- 

'  lature    and    this    constitution,    which   are    cognate    and   germane 

8  to    the    regulation    of  public    utilities    as    defined   by    law.       In 

9  the    exercise    of   such  powers,    one    of  which    shall    be    the    deter- 
10  mination    of  rates    and   tariffs    of   the    utilities    over   which    he 
'I  may    be    given   jurisdiction,    the    commissioner   shall    not    be    re- 
'2  quired   in    considering    the    evidence   presented   before    him    to 

'3  consider   any   particular    theories    or  methods    for   determining 
such   rates    and    tariffs,    and   such    rates    and    tariffs    shall    be 
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"'    just   and   reasonable .       The    commissioner    shall    determine    the 
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weight    and   credibility    of  any    evidence    that    is.  introduced. 
The   manner   and   scope    of  review,    if  any,    of   the    commissioner  ' s 
actions    in   a    court    of  record   shall    be    provided   by    law. 

COMMENTS 
The  history  of  regulatory  law  is  too  lengthy  and  complex 
to  be  set  forth  adequately  in  any  space  less  than  a  large  book. 
We  can  only  say  here  that  Montana  utility  regulation  has  muddled 
along  under  the  burden  of  law  labeled  obsolete  by  the  United 
States  Supreme  Court  more  than  a  generation  ago.   The  leading 
Montana  case,  Tobacco  River  Power  Co.  v.  Public  Service 
Commission  (109  Mont.  521;  1940)  was  an  accurate  statement  of 
the  law  as  enunciated  by  the  U.S.  Supreme  Court  up  until  that 
time.   But  only  two  years  later  that  Court  handed  down  the  first 
of  a  series  of  decisions  (generally  known  as  the  Natural  Gas 
Cases)  in  Natural  Gas  Pipeline  Co.  v.  Federal  Power  Commission 
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1  (315  U.S.  575;  1942)  which  revolutionized  regulatory  law  as 

2  interpreted  by  that  Court.   See  also  FPC  v.  Hope  Natural  Gas 

3  Co.  (320  U.W.  591;  1944) .   Many  other  state  supreme  courts 

4  followed  the  lead  of  the  federal  court,  as  did,  for  example, 

5  the  Utah  Supreme  Court  in  Utah  Power  and  Light  Co.  v.  Public 

6  Service  Commission  (107  Utah  155;  1944) ,  and  freed  their 

7  state  regulatory  bodies  from  the  shackles  of  the  arcane  "fair 

8  value"  rule.   The  Montana  Supreme  Court  chose,  in  State,  ex  rel 

9  Olson  v.  Public  Service  Commission  (131  Mont.  272;  1957),  to 

10  keep  the  Montana  commission  in  the  dark  ages  of  regulatory 

11  law,  and  testimony  before  this  Committee  was  virtually  unanimous 

12  that  the  Montana  commission  is  in  fact  bound  to  the  fair  value 

13  rule  until  the  law  is  changed  by  the  Supreme  Court,  the 
H  legislature,  or  this  Convention.   (cf.  James  V.  Bottomly, 

15  "'Fair  Value'  test  in  Montana  Public  Utility  Rate  Regulations," 

16  22  Mont.  L.  Rev.  65;  Fall,  1960) .   It  is  the  minority's  belief 

17  that  the  first  two  are  not  likely  to  act.   It  is  the  minority's 

18  belief  that  this  Convention  should  act  --  for  the  people. 

19  The  specific  language  of  proposed  Section  2  is  designed  to 

20  free  the  commissioner  to  exercise  his  best  judgment,  to  weigh 

21  the  evidence  subject  to  no  court-imposed  theories,  save  only 

22  that  the  result  be  "just  and  reasonable"  —  the  standard  im- 

23  posed  by  the  U.S.  Supreme  Court,  to  which  he  would  be   held  by 

24  that  court  in  any  case.   Otherwise,  the  section  preserves  the 

25  legislature's  full  discretionary  power  to  define  the  commissioner's 

26  powers  and  jurisdiction,  and  to  define  the  meaning  of  "public 

27  utility."   The  last  two  sentences  of  Section  two  are  designed 

28  to  prevent  the  courts  from  substituting  their  judgment  for  the 

29  commissioner's,  so  long  as  they  find  the  result  of  his  delib- 

30  erations  "just  and  reasonable"  and  arrived  at  in  a  manner  not 
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1  contrary  to  procedural  due  process  of  law;  and  to  empower  the 

2  legislature  to  restrict  judicial  review  of  the  commissioner's 

3  actions,  if  it  so  chooses. 

4  Section    3.       IMPARTIALITY    OF   STAFF.       In    the    determination    of 

5  rates    and    tariffs    the    commissioner    shall    be    -provided  with 

6  staff  personnel    and   help    in    such    determination,    and   rec- 

7  ommendations    of   the    staff  shall    be    regarded   as    impartial    as 

8  opposed    to    the    partiality    of   the    applicant    or   the    protestant. 

9  COMMENTS 

10        Without  a  staff  adequate  in  numbers  and  capability  no 
It   regulatory  agency  can  hope  to  be  effective.   On  this  every- 

12  one  is  agreed.   The  staff  should  be  independent  and  impartial, 

13  characteristics  which  should  be  (must  be)  insured  by  a  merit 

14  system.   Their  work  and  their  recommendations  must  be  the 

15  foundation,  the  sine  qua  non,  of  capable  regulation,  and  they 

16  should  be  given  the  standing  of  impartial  experts. 

17  Section    4.       DUTY   TO    REPRESENT    CUSTOMERS.       The    commissioner 
'8   shall    represent    the    customers    of  any    public    utility    and    the 

19   public   generally    in    all    controversies    respecting   rates, 

valuations ,    service    and   all    matters    over  which    he    may   be    given 
jurisdiction    and   he    shall    make    use    of   the    jurisdiction    and 
powers    of  his    office    to    protect    such    customers ,    and    the    public 
generally,    from   unjust    and    unreasonable    exactions    and   practices 
and    to    obtain    for    them    adequate    service    at    just    and   reasonable 
rates . 

COMMENTS 
Section  4  sets  forth  the  basic  philosophy  of  regulation. 
Public  utilities  are  regulated  because  they  are  monopolies  un- 
regulated by  a  free  competitive  market.   Without  stringent 
regulation,  the  consumer  is  defenseless  against  exploitation 
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1  by  monopoly  power.   Regulation  is  necessarily  on  the 

2  customer's  behalf.   It  goes  without  saying  that  it  is  also 

3  in  the  consumer's  interest  that  the  utility  company  be  allowed 

4  rates  sufficient  to  insure  adequate  service. 

5  Section    5.       DIVISION    OF    REGULATORY    POWER   PROHIBITED.       No 

6  power    to    regulate    any   public    utility   in   respect    of   rates, 

•  tariffs ,    service ,    finance ,    or   any    other    aspect   whatsoever   of 

8  the   management    and   operation    of   such    enterprises    as    may   be 

9  necessary    or    ancillary    to    the    regulation    of   rates    and    tariffs 

10  thereof,    shall   be    conferred   on    any    other   official    or   agency, 

11  but   separate    divisions    under    the    commissioner,    corresponding 

12  to    separate    regulated   industries    or   industry    groups,    may   be 

13  prescribed  by    law. 

14  COMMENTS 

15  The  purpose  of  this  section  is  to  maintain  the  principle 

16  of  concentration  of  responsibility  in  the  interest  of  promoting 
I'  accountability,  while  permitting  flexibility  in  compart- 

'8  mentalizing  the  staff  divisions  along  logical  economic  dividing- 

19  lines. 

20  *        *       * 

MINORITY  GENERAL  COMMENTS 

In  the  view  of  the  minority,  the  foregoing  proposal  meets 

23  all  the  criteria  of  subject  matter  suitable  for  inclusion  in 

24  our  Constitution.   Admittedly,  it  is  also  statutory  in  several 

25  senses:   (1)   the  present  system  was  established  by  law  in  1913; 
(2)   what  is  sought  to  be  accomplished  by  this  proposal  could 
be  accomplished  by  statute;  (3)  part  of  the  proposal  is  modeled 
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28   on  the  Oregon  statute.   On  the  other  hand,  the  Montana  legis- 
lature has  refused  to  act  despite  the  pleas  of  beleaguered  rate- 
payers, session  after  session  after  session.   And  always  for 
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1  the  same  reason:   the  power  of  the  monopolies'  lobby,  which, 

2  with  unlimited  funds  provided  by  the  rate-payers  and  the  best 

3  hired  legal  and  public  relations  minds,  has  ridden  rough- 

4  shod  over  the  legislature.   They  have  played  the  legis- 

5  lature  like  a  master  organist  plays  his  instrument.   They 

6  know  where  all  the  stops  are  located  and  they  know  how  to 

7  pull  them.   For  them  the  stakes  are  high.   For  the  consumers 

8  i  they  are  equally  high  but  spread  among  800,000  unorganized 

9  people . 

10  This  subject  is  important  to  this  state  -  both  econom- 

11  ically  and  politically.   It  is  a  subject  of  enduring  character. 

12  The  alternative  means  to  deal  with  it  are  not  to  be  trusted. 

13  it  is,  therefore,  a  constitutional  issue.  We  represent 
H  |  the  people.  Let  us  act  for  the  people. 
15 
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COMMENTS  ON  MINORITY  PROPOSAL 
REGULATION  OF  PUBLIC  UTILITIES 

1  ARTICLE   

2  REGULATION    OF   PUBLIC    UTILITIES 

3  Section    I.       PUBLIC    UTILITIES    COMMISSIONER.       A    public 

4  utilities    commissioner   shall   be    appointed   by    the    governor , 

5  and   confirmed  by    the    legislature    (Senate)    after   public 

6  hearings ,    for   a    term   of  four   years   which    shall    coincide    with 

7  the    governor ' s    term   of  office.       A    vacancy    shall   be    filled 

8  for    the    remainder   of   the    unexpired   term    in    the   same   manner. 

9  The    governor  may    at    any    time    remove    the    commissioner   for 

10  any    cause    deemed   by    him    sufficient ,    after   such   public   hear- 

11  ing    as   may    be   provided  by    law. 

12  Section    2.       POWERS    OF   COMMISSIONER.       The    commissioner 

13  shall    have    such   jurisdiction    and   such    legislative ,    executive 
'4    and   judicial   powers    as    are    conferred   upon    him   by    the    legis- 
'5    lature    and    this    constitution,    which   are    cognate    and   germane 
16    to    the    regulation    of  public    utilities    as    defined  by    law. 

■'    In    the    exercise    of  such   powers,    one    of  which    shall   be    the 
'"    determination    of   rates    and   tariffs    of   the    utilities    over 
19    which    he    may    be    given   jurisdiction,    the    commissioner   shall 
not    be   required   in    considering    evidence   presented  before 
him    to    consider   any   particular    theories    or   methods    for 
determining    such    rates    and    tariffs ,    and   such    rates    and 
tariffs    shall    be    just    and   reasonable.       The    commissioner   shall 
determine    the   wright    and   credibility    of   any    evidence    that    is 
introduced.       The   manner   and   scope    of  review,    if  any,    of   the 
commissioner ' s    actions    in    a    court   of  record   shall    be    provided 
by    law. 

Section    3.       IMPARTIALITY   OF   STAFF.       In    the    determination 
of   rates    and    tariffs    the    commissioner    shall    be    provided  with 
staff  personnel    and   help    in   such    determination,    and   recommendations 
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1  i  of   the    staff  shall    be    regarded   as    impartial    as    opposed   to    the 

2  partiality    of   the    applicant    or    the    protestant . 

3  Section    4.       DUTY    TO   REPRESENT    CUSTOMERS.       The    commissioner 

4  shall    represent    the    customers    of   any   public    utility    and   the 

5  public   generally    in    all    controversies    respecting    rates, 

6  valuation ,    service    and   all   matters    over  which    he   may    be 

7  given   jurisdiction    and   he    shall    make    use    of   the    jurisdiction 

8  and  powers    of   his    office    to   protect    such    customers ,    and 

9  the   public   generally ,    from   unjust    and   unreasonable    exactions 

10  and  practices    and    to    obtain    for    them   adequate    service    at 

11  just    and   reasonable    rates. 

12  Section    5.       DIVISION   OF   REGULATORY   POWER   PROHIBITED.       No 

13  power    to    regulate    any   public    utility    in    respect    of  rates, 

14  tariffs ,    service ,    finance ,    or   any    other   aspect   whatsoever   of 

15  the    management    and   operation   of   such    enterprises    as   may    be 

16  necessary   or   ancillary    to    the    regulation   of  rates    and    tariffs 

17  thereof,    shall    be    conferred  on   any    other   official    or   agency, 

18  :  but   separate    divisions    under    the    commissioner ,    corresponding 
] 

19  i  to    separate    regulated   industries    or   industry    groups,    may    be 

20  prescribed   by    law. 

MAJORITY  COMMENTS 
The  majority  wishes  to  express  the  reasoning  behind 

23  their  rejection  of  the  Article  on  Public  Utility  Regulation. 

24  The  following  are  significant  reasons,  among  others,  which 

25  committed  the  majority  to  their  position: 

26  Public  Utilities.   Your  committee  considered  volumnious 
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testimony  on  Delegate  Proposal  76  which  would  provide  a  constit- 
utional Article  for  the  regulation  of  public  utilities.   The 
majority  of  this  committee  voted  that  this  proposal  be  not  ad- 
opted for  the  following  reasons: 
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1  1.   That  the  matter  contained  therein  is  primarily 

2  legislative  in  nature. 

3  2.   That  the  establishment  of  a  single  commissioner 

4  appointed  by  the  Governor  was,  in  any  event,  experimental 

5  in  nature;  there  has  been  only  two  states  in  the  country 

6  who  have  used  this  system  and  while  it  might  have  some 

^  desirable  features,  the  constitution  is  no  place  for  such 

8  an  innovative  proposal  and  one  which  represents  such  a  radical 

9  departure  from  our  present  elected  three-man  commission. 

10         3.   The  majority  feels  that  little  evidence  was  presented 

''     before  the  committee  that  indicates  the  present  system  of 

'2     utility  regulation  is  not  working  satisfactorily.   It  is 

13     perhaps  understaffed,  but  this  is  a  legislative  problem. 
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MINORITY  PROPOSAL 
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BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 
INDUSTRY  COMMITTEE: 

There  shall  be  a  new  Constitutional  Section  to 
read  as  follows: 


Section 


Any  county  or  municipal  subdivision 


of  the  state  has  the  power  and  authority  to  establish 
public  corporations  for  the  maintenance  and  operation  of 
utilities,  subject  to  regulations  prescribed  by  law. 


Edith  Van  Buskirk 


Don  Scanlin 


C&kXkb 
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COMMENTS  ON  MINORITY  PROPOSAL 
DELEGATE  PROPOSAL  #121 

1  Section    .  PUBLIC   UTILITY    CORPORATIONS.       Any    county 

2  or   municipal    subdivision    of   the    state    has    the    power   and 

3  authority    to    establish    public    corporations    for   the    maintenance 

4  and   operation   of  utilities ,    subject    to    regulations    prescribed 

5  by    law. 

6  MINORITY  COMMENTS 

7  The  minority  believes  that  the  people  should  have  the 

8  right  to  choose  the  type  of  utility,  publicly  or  privately 

9  owned,  from  which  they  will  obtain  the  necessary  services 

10  commonly  called  utilities.   As  Senator  Metcalf  pointed  out 

11  in  his  testimony  before  this  Committee,  "Montana  is  the  only 

12  mainland  state  without  a  single  municipal  electric  system." 

13  This  right  is  especially  important  in  our  state,  where  con- 
sumer protection  against  unreasonable  and  unjust  exactions  of 
privately-owned  monopoly  utility  corporations  is  totally  in- 
adequate and  where  the  legislature  has  historically  displayed 
no  disposition  to  improve  it. 
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COMMENTS  ON  MINORITY  PROPOSAL 
DELEGATE  PROPOSAL  #121 

1  Section    .  PUBLIC   UTILITY    CORPORATIONS.      Any    oounty 

2  or    municipal    subdivision    of   the    state    has    the   power   and 

3  authority    to   establish   public    corporations    for   the   maintenance 

4  and   operation    of  utilities ,    subject    to    regulations   prescribed 

5  by    law. 

6  MAJORITY  COMMENTS 

7  The  majority  wishes  to  justify  its  rejection  of  Delegate 

8  Proposal  #121: 

9  1.   The  proposal  is  primarily  Legislative 

10  2.   The  Legislative  Assembly  currently  possesses,  within 

11  its  plenary  powers,  the  right  to  create  such  corporations  with- 

12  out  constitutional  permission. 

13  3.   The  proposal  would  create  authority  for  public  utility 

14  districts,  in  the  opinion  of  the  majority,  a  matter  which  has 

15  been  repeatedly  considered  and  rejected  by  the  Legislature  on 

16  numerous  occasions. 
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MINORITY  PROPOSAL 

1  BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 

2  INDUSTRY  COMMITTEE: 

3  That  there  be  a  new  section  in  the  Labor  Article  to 

4  read  as  follows: 
5 

6  ARTICLE 

7  LABOR 

8  Section  .   RIGHT  OF  ORGANIZATION  AND  COLLECTIVE 

9  BARGAINING.   Employees  in  private  or  public  employment 

10  shall  have  the  right  to  self-organization,  to  form,  join, 

11  or  assist  labor  organizations,  to  bargain  collectively 

12  through  representatives  of  their  own  choosing,  and  to  engage 

13  in  other  concerted  activities  for  the  purpose  of  collective 

14  bargaining  or  other  mutual  aid  and  protection. 


15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 


J/^ZC 


:arvel    J 


•32- 


COMMENTS  ON  MINORITY  PROPOSAL 
COLLECTIVE  BARGAINING 

Section  .       RIGHT    OF    ORGANIZATION  AND    COLLECTIVE 



2  BARGAINING.       Employees    in   private    or  public   employment    shall 

3  have    the    right    to    self -organization,    to    form,    join,    or   assist 
labor   organizations ,    to    bargain    collectively    through    rcpresent- 

5  I    atives    of   their   own    choosing ,    and   to    engage    in    other   concerted 

6  activities    for    the   purpose    of   collective   bargaining   or   other 

7  mutual   aid  and  protection. 

8  MINORITY  COMMENTS 

9  This  proposal  is  taken  verbatim  from  Section  seven  of  the 
10     National  Labor  Relations  Act  except  for  the  addition  of  "in 

'1     private  or  public  employment."   Its  intent  is  to  give  consti- 
'2     tutional  recognition  to  the  rights  first  accorded  employees 
'3     covered  by  the  NLRA  in  1935  and  to  extend  them  to  all  employees, 
'4     including  public  employees.   It  does  no  more  than  confer  the 
'5     dignity  of  constitutional  recognition  upon  the  long  since  well 
'"    protected  rights  of  most  private  employees.   It  does,  however, 
''     extend  to  public  employees  a  clarification  of  their  right  to 
organization  and  collective  bargaining  (cf.  Benson  v.  School 
District  #1  of  Silver  Bow  Co.  136  Mont.  77;  Zderick  v.  Silver 
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20  |   Bow  Co.  154  Mont.  118;  1969.)   On  the  other  hand,  it  does  not 
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establish  a  right  to  strike  nor  in  any  manner  restrict  the 
power  of  the  legislature  to  regulate  collective  bargaining 
within  the  area  not  preempted  by  federal  law,  to  regulate  or 
prohibit  the  use  of  the  strike  or  other  aspects  of  the  process 
of  collective  bargaining,  or  to  regulate  the  internal  affairs  of 
unions . 

The  legislature  is  not  mandated  to  implement  the  stated 
rights,  although  its  power  to  do  so  is  unrestricted.   As  re- 
spects public  employees,  particularly,  the  legislature  is  given 
no  mandate,  although  it  is  intended  that  the  rights  established 
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would  of  necessity  be  recognized  in  any  legislation  providing 
for  a  "merit"  or  "civil  service"  system  for  state  employees. 

The  minority  believes  that  it  is  time  to  give  the  right 
of  organization  and  collective  bargaining  the  constitutional 
standing  eventually  accorded  every  basic  right  of  free  men. 
The  history  of  constitution-making  is  that  rights  are  accorded 
constitutional  status  after  long  decades  or  centuries  of 
struggle,  through  which  they  been  largely  won  in  law  and  in 
fact.   The  rights  recognized  by  the  Founding  Fathers  in  our 
federal  Bill  of  Rights  had  already  been  won  by  countless  brave 
and  dedicated  men,  who  for  centuries  freely  gave  their  liberty, 
their  lives,   and  their  property   to  secure  them.   The 
Constitution  merely  reflected  the  success  of  that  long  struggle. 

The  same  long  struggle,  extending  in  America  over  a  century- 
and-a-half,  was  necessary  to  secure  the  right  to  form  unions 
free  from  the  repression  of  government  and  the  coercion  of 
powerful  and  ruthless  agglomerations  of  private  capital.   The 
same  unselfish  sacrifice  of  liberty,  life,  and  property  by  brave 
and  dedicated  men  occurred.  As  the  never-ending  battle  to  keep 
and  strengthen  the  civil  rights  and  liberties  of  a  free  people 
goes  on  unabated  two  centuries  after  our  Bill  of  Rights  was 
conceived,  so  will  the  striving  to  bring  into  employer-employee 
relations  in  all  sectors  of  the  economy  the  principles  of  fair 
play,  countervailing  power,  and  majority  rule  that  have  been 
recognized  in  law  and  fact  for  nearly  two  generations.   But  now 
is  the  time,  though  the  contest  to  create  and  preserve  those  rights 
will  be  unending,  to  elevate  them,  in  general  principle,  to 
the  dignity  of  constitutional  law. 
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COMMENTS  ON  MINORITY  PROPOSAL 
COLLECTIVE  BARGAINING 
Section  .       RIGHT    OF    ORGANIZATION    AND    COLLECTIVE 


2  BARGAINING.       Employees    in   private    or   public   employment   shall 

3  have    the    right    to    self-organization,     to   form,    join,    or   assist 

4  labor    organizations ,    to    bargain    collectively    through   represent- 

5  atives    of   their   own    choosing ,    and   to    engage    in    other    concerted 

6  activities   for    the    purpose    of   collective    bargaining   or    other 

7  mutual    aid   and   protection. 

8  MAJORITY  COMMENTS 

9  The  majority  wishes  to  express  its  justifications  for 
JO    rejecting  the  collective  bargaining  section: 

||         1.   The  issue  is  legislative  and  not  the  concern  of  the 
12    Constitutional  Convention. 

(3        2.   The  right  to  organize  for  bargaining  purposes  may  in 
14    fact  connotate  the  right  to  strike  (especially  within  the 
|5    public  sector) ,  and  this  may  be  undesirable  in  many  circum- 

16  stances. 

17  3.   The  right  of  public  employees  to  collectively  bargain 

18  would  be  an  aspect  of  any  merit  system  established.   We  believe 

19  that  both  are  legislative  matters  and  should  be  considered 

20  only  by  the  Legislature. 
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MINORITY  PROPOSAL 

1      BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 
INDUSTRY  COMMITTEE: 

That  the  following  section  be  submitted  by  the 

4  Constitutional  Convention  for  a  separate  vote  of  the 

5  people  as  a  section  to  be  added  to  the  Labor  Article  if 
"    approved  by  the  vote  of  the  people: 
7 

8  ARTICLE 

LABOR 

,0         Section  .   EMPLOYMENT  RIGHTS.   The  right  of 

persons  to  work  shall  not  be  denied  or  abridged  on  account 
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of  membership  or  nonmembership  in  any  labor  union  or  labor 
organization.   The  right  of  employees,  by  and  through  a 
labor  organization,  to  bargain  collectively  shall  not  be 
denied  or  abridged.   Public  employees  shall  not  have  the 
right  to  strike. 


R.  J".  Studer,  Sr. 


COMMENTS  ON  MINORITY  PROPOSAL 
EMPLOYMENT  RIGHTS 

1  BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 

2  INDUSTRY  COMMITTEE: 

3  That    the    following    section   be    submitted   by    the    Constitutional 

4  Convention   for    a   separate    vote    of   the    people    as    a   section    to 

5  be    added    to    the    Labor  Article    if   approved   by    the    vote    of   the 

6  people: 

7  Section    I.       EMPLOYMENT   RIGHTS.       The    right    of  persons    to 

8  work    shall    not   be    denied   or   abridged   on    account    of  membership 

9  or   nonmembership    in    any    labor    union   or    labor   organization. 

10  The    right    of  employees,    by    and    through    a    labor   organization, 

11  to    bargain    collectively    shall    not   be    denied   or   abridged. 

12  Public    employees    shall    not   have    the    right    to    strike. 

13  MINORITY  COMMENTS 

14  The  thrust  of  the  proposal  is  twofold:  (a)  it  insures 

15  that  the  fundamental  means  by  which  a  man  supports  himself  and 

16  his  family  will  not  be  subject  to  mandatory  financial  support 

17  of  an  association  in  which  he  may  exhibit  no  interest,  and, 

18  (b)  it  provides  all  employees  the  right  to  collectively 

19  bargain,  subject  to  the  denial  of  the  right  to  strike  for  the 
public  employee. 

It  is  the  intent  that  the  proposal  be  submitted  to  the 

people  for  a  separate  vote,  either  to  accept  or  reject.   The 

proposal  will  provide  the  populace  the  right  to  vote  on  a 

most  critical  question,  a  question  which  the  legislature  has 

failed  time  and  again  to  act  upon  and  which  has  exhibited 

profound  historical  significance  in  Montana. 

^'        We  currently  experience  compulsory  unionism  in  Montana. 

The  laborer  seeks  employment  in  a  union  shop  where  the  union 
29 
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shop  contract  prevails.   If  he  objects  to  financial  support 
of  the  union,  he  is  denied  his  right  to  work  in  that  shop. 
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1  Or,  if  the  workers  vote  to  adopt  a  union  shop  contract  where 

2  one  previously  did  not  exist,  the  majority  of  those  workers 

3  abrogate  the  basic  right  of  the  minority  worker  to  provide 

4  for  his  family  if  he  refuses  to  financially  support  the  union. 

5  This  right  should  not  be  subject  to  the  whims  of  the  majority, 
°   just  as  the  right  to  vote  is  not  subject  to  disenfranchisement, 
'    if  the  majority  so  votes.   Justice  Douglas  states: 

8  "The  right  to  work  I  had  assumed  was  the  most  precious 

9  liberty  that  man  possesses.   Man  has  indeed  as  much  a 
'0        right  to  work  as  he  has  to  live,  to  be  free,  to  own 

property.   It  does  men  little  good  to  stay  alive  and 

free  and  propertied  if  they  cannot  work.   To  work  means 

13        to  eat.   It  also  means  to  live.       (347  U.S.  442.)  " 

If  we  grant  the  right  to  men  to  voluntarily  associate 

with  those  they  independently  enjoy,  without  financial 

sanctions,  we  are  approaching  our  responsibilities  as  men. 

To  insure  that  right  of  association,  to  insure  an  individual's 

freedom  of  contract,  and  to  insure  the  continuance  of 

competitive  forces  within  the  bargaining  process,  we  ought  to 
20   outlaw  compulsory  unionism.   The  passage  of  the  right  to  work 

2'   provision  insures  a  viable  union  that  is  responsive  to  its 

22  members.   Justice  Brandeis  remarked: 

23  "it  is  not  true  that  the  success  of  a  labor  union  means 

24  a  perfect  monoply.   The  union,  in  order  to  attain  or 

25  preserve  for  its  members  individual  liberty,  must  be 

26  strong  and  stable.   It  need  not  include  every  member  of 

27  the  trade.   Indeed  it  is  desirable  for  both  the  union 

28  and  the  employee  that  it  should  not.   Absolute  power 

29  leads  to  excesses  and  weakness.  .  .  a  nucleus  of  un- 

30  organized  labor  will  check  the  oppression  by  the  union 
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1  as  unions  check  the  oppression  by  the  employer.  (335  U.S.  551)" 

2  Unions  in  the  long-run  that  increased  profits  be  equated 

3  to  increased  wages.   But  if  the  two  are  equated,  the  employers 

4  are  forced  to  recoup  their  costs  and  raise  prices.   Inflation 

5  progresses  and  for  it  there  is  no  governmental  remedy  save  the 

6  devaluation  of  the  dollar  or  credit  constriction,  which  in 

7  itself  produces  unemployment.   The  union  worker  continues  to 

8  draw  his  compensation,  but  the  non-union  worker  has  no  mono- 

9  polistic  union  to  insure  his  right  of  continued  employment, 

10  if  he  is  allowed  to  work  by  the  union  in  the  first  place. 

11  There  is  no  question  that  unions  have  and  continue  to 

'2  serve  valuable  functions;  but,  if  there  is  one  lesson  to  learn 

13  from  history,  it  is  that  no  civilization  can  long  endure  that 

'4  doesn't  insure  the  dignity  and  rights  of  the  individual.   Do 

"  the  unions  in  fact  render  such  valuable  social  functions  that 

'6  the  "majority  will"  of  the  union  is  allowed  to  abrogate,  under 

"  financial  penalty,  a  man's  need  for  self  esteem  and  self 

'®  realization?  No  private  association  has  the  right  to  force 

19  financial  support  of  itself  upon  an  individual.   If  it  is 

20  done,  it  is  nothing  but  a  form  of  taxation  without  represent- 

21  ation.   Such  taxation  has  often  been  the  cause  for  new  consti- 

22  tutions,  and  surely  the  time  is  upon  us. 

23  The  proposal  provides  the  right  to  bargain  collectively 

24  and  the  limitation  upon  that  right  is  the  denial  of  public 

25  employees  right  to  strike;  it  must  be  such  to  insure  that  the 

26  law,  civil  order,  and  the  welfare  of  society  are  to  be  pre- 

27  served.   Likewise,  the  right  to  bargain  collectively  is  not 

28  the  right  to  bargain  away  the  rights  of  the  minority  subject 

29  to  the  clout  of  the  majority.   Yet,  Montana  Labor  Law  allows 

30  the  union  shop  to  do  just  that. 
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1  This  convention  is  a  means  for  grass  root  expression 

2  by  the  people.   It  is  the  most  responsive  political  in- 

3  strument  of  the  populace  for  years  past  and  to  come.   If  we 

4  miss  the  opportunity  to  pass  this  vital  question  to  the 

5  voters,  we  have  passed  the  opportunity  of  a  life  time.   We 

6  have  surpassed  the  opportunity  to  restore  man's  right  of 

7  self-determination  through  employment. 

8  It  is  our  duty  to  give  the  voters  of  Montana  their 

9  right  to  vote  upon  this  very  vital  question  when  we  can  so 
10  easily  and  economically  do  so  at  this  time. 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
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26 
27 
28 
29 


COMMENTS  ON  MINORITY  PROPOSAL 

EMPLOYMENT  RIGHTS 

BE  IT  PROPOSED  BY  THE  PUBLIC  HEALTH,  WELFARE,  LABOR  AND 


2  |i  INDUSTRY  COMMITTEE: 

3  That    the    following    section   be    submitted   by    the 

4  Constitutional    Convention    for   a    separate    vote    of   the    people 

5  as    a    section    to    be    added    to    the    Labor   Article    if  approved 

6  the    vote    of    the    people: 

7  Section    I.       EMPLOYMENT   RIGHTS.       The    right    of  persons 

8  i  to   work    shall    not   be    denied   or   abridged   on    account    of 

9  membership   or   nonmembership    in    any    labor   union    or    labor 

10  organization.       The    right    of  employees ,    by    and    through 

11  !  a    labor   organization,    to    bargain    collectively    shall    not 

12  be    denied   or   abridged.       Public    employees    shall    not    have 

13  the    right    to    strike. 

14  MAJORITY  COMMENTS 

15  We  observe  the  outset  that  the  proposition  popu- 

16  ;  larly  labelled  "right  to  work"  establishes  no  such  right. 

17  its  sole  practical  effect  is  to  prevent  unions  and  man- 
'8  agements  from  agreeing  to  make    financial  support  of  a 

19  union  a  condition  of  continuing  employment.   We  note 

20  j  also  that  federal  law  (the  Labor-Management  Relations 

21  Act  of  1947)  prohibits  arrangements  which  require  union 

22  |  membership  prior  to  employment  (closed  shop)  and  the 

23  j  interpretations  of  that  act  by  the  courts  limit  the  ob- 

24  J  ligation  that  can  be  imposed  on  any  employee  to  the  re- 

25  quirement  that  he  tender  to  the  union,  by  whose  bargained 
contract  with  his  employer  his  working  conditions  are 
governed,  financial  support  on  an  equal  basis  with  all 
other  employees  so  af f ected (NLRB  v.  General  Motors  Corp., 
373  U.S.  734;  1963) .   No  employee  can  now  legally  be  requir- 


30     ed  to  actually  join  a  union  in  the  sense  of  participating 
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1  in  its  organizational  life.   He  does  not  have  to  accept 

2  a  union  membership  card;  he  cannot  be  required  to  submit  to 

3  an  initiation  ritual;  he  cannot  be  compelled  to  attend 

4  meetings,  or  perform  any  other  acts  normally  thought  of  as 

5  the  accompaniments  of  organizational  membership.   He  is 

6  simply  required,  a  certain  time  after  he  becomes  an  employee, 

7  to  contribute  to  the  financial  support  of  the  organization 

8  which  bargains  for  him. 

9  While  it  is  undeniable  that  the  union  security  agreement 

10  which  the  minority  proposal  seeks  to  outlaw,  imposes  some 

11  restraint  on  the  absolute  freedom  of  the  individual,  it  is 

12  our  view  that  the  restriction  is  in  no  essential  respect 

13  different  from  the  restrictions  frequently  imposed  by  majority 

14  rule  in  a  democratic  system,  particularly,  and  of  necessity, 

15  by  collective  labor  agreements.   Such  agreements,  ratified  by 

16  majority  vote,  determine  an  employee's  wage  rate;  his  hours 

17  of  work;  the  conditions  under  which  he  is  subject  to  dis- 

18  ciplinary  actions,  including  discharge,  by  the  employer;  his 

19  rights  to  a  grievance  procedure  and  his  access  to  arbitration; 

20  his  rights,  usually  related  to  his  seniority  date,  with  re- 

21  spect  to  layoffs,  recall,  promotion,  transfer,  vacation, 

22  holidays,  pensions  and  a  lengthy  list  of  other  conditions  of 

23  employment.   He  may  be  required  to  contribute  from  his  earn- 
ings to  various  "fringe  benefit"  plans,  just  as  he  is  re- 

25  quired  by  law  to  contribute  to  social  security.   That  he  may 

26  also  be  required  to  contribute  financially  to  the  support  of 

27  the  union  that  negotiated  all  of  these  other  conditions  on 

28  his  behalf  does  not  strike  us  as  a  significant  and  exceptional 

29  restriction  on  his  freedom. 

30  Union  leaders  and  most  members  resist  prohibitions  of 
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1  union  security  agreements  not  only  because  they  believe  all 

2  those  who  benefit  from  the  union's  bargaining  efforts  should 

3  help  pay  for  them,  but  also  because  they  believe  the  real 

4  motive  of  the  advocates  of  such  prohibitions  has  more  to  do 

5  with  weakening  unions  than  protecting  workers.   Unionists 

6  are  not  alone  in  this  suspicion.   As  one  academic  student  of 

7  collective  bargaining  has  put  it: 

8  "The  .National  Right  to  Work  Committee  and  those  who 

9  support  such  legislation  insist  that  theirs  is  a 

10  fight  for  principle,  that  no  man  should  have  to  pay  to 

1 1  work .   The  fact  that  so  many  are  unable  to  see  the 

12  same  principle  when  the  applicant  is  black  rather  than 

13  nonunion,  as  well  as  other  evidence,  suggests  that  their 

14  position  may  well  be  less  one  of  principle  and  more  one 

15  of  anti-unionism.   This  is  not  to  deny  anti-unionism  as 

16  a  legitimate  position,  but  only  to  argue  that  it  should 

17  not  be  hidden." 

18  (Robert  Evans,  Jr.,  Dept.  of  Economics, 

19  Massachusetts  Institute  of  Technology, 
Public  Policy  Toward  Labor,  Harper  & 
Row,  1965.  p.  168) . 

Much  repetitious  testimony  was  presented  to  the  committee 
on  behalf  of  the  Minority  Proposal,  but  we  find  it  remarkable 
that  not  a  single  individual,  from  among  the  thousands  suppos- 
edly disadvantaged  by  union  security  agreements,  came  forward 
to  support  it. 

For  the  above  reasons,  the  Majority  concludes  that  the 
Minority  Proposal  is  without  merit  and  does  not  belong  in 
Montana's  constitution 


20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
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APPENDIX  A 


CROSS  REFERENCES 


Present  Constitution 

Article  XV. 

Corporations  other  than  Municipal 

Sec.  1. 

Sec.  2. 

Sec.  3. 

Sec.  4. 

Sec.  5. 

Sec.  6. 

Sec.  7. 


Sec.  8. 

Sec.  9. 

Sec.  10, 

Sec.  11, 

Sec.  12, 

Sec.  13 

Sec.  14, 

Sec.  15, 


Committee  Proposal 
Non-Municipal  Corporations 

Deleted 

Sec.  1,  Grant  of  Power 

Sec.  1,  Grant  of  Power 

Sec.  3,  Cumulative  Voting 

Deleted 

Deleted  % 

Partially  deleted  and  partial 
replaced  by  Sec.  7,  long- 
short  haul  clause  and  Sec.  2, 
Protection  for  Citizenry. 


Deleted 


Partially  deleted  and  partia 
replaced  by  Sec.  2,  Protectic 
for  Citizenry. 

Sec.  5,  Watered  Stock  Pro- 
vision 

Deleted 

Deleted 

Sec.  6,  Retrospective  Law 
Prohibition 

Deleted 

Deleted  I 
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APPENDIX  A  (Continued) 


CROSS  REFERENCES 


Present  Constitution 

Sec.  16. 

Sec.  17. 

Sec.  18. 

Sec.  19. 

Sec.  20. 

None 

Article  XVIII 
Labor 

Sec.  1. 

Sec.  2. 

Sec.  3. 

Sec.  4. 

Sec.  5. 

None 
Article  X, 
Institutions 

Sec.  1. 

Sec .  5 . 


Committee  Proposal 

Deleted 

Deleted 

Deleted 

Deleted 

Deleted  and  partially  re- 
placed by  Sec.  2,  Protection 
for  Citizenry. 

Consumer  Protection  and 
Education.   Section  2. 


Labor 

Sec.    1. 

Deleted 

Deleted 

Deleted 

Deleted 

Merit  System 

Institutions  and  Assistance 
Sec.  1. 
Sec.  5. 
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APPENDIX  B 

PROPOSALS  CONSIDERED  BY  COMMITTEE 
The  following  delegate  proposals  were  examined  and 
considered  by  the  Health,  Welfare,  Labor,  Industry  Committee 
during  its  deliberations: 


Number  of 

Proposal    Chief  Sponsor 


1. 

2. 

3. 
4. 

5. 


45 

70 

71 
73 

76 


6. 

78 

7. 

105 

8. 

121 

Lyle  Monroe 

Lucile  Speer 

Lucile  Speer 
George  Heliker 

George  Heliker 

R.J.  Studer,  Sr. 
Robert  Kelleher 
Paul  Harlow 


9. 

138 

Mike  McKeon 

10. 

144 

Jerome  Loendorf 

11. 

148 

Joseph  McCarvel 

12. 


177 


Joseph  McCarvel 
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Subject  Matter 

Right  to  basic 
necessities  of 
life 

Consumer  pro- 
tection 

Merit  system 

Collective 
bargaining 

Public  utility 
regulation 

Right  to  work 

Equal  pay 

Municipal 

utility 

districts 

Minimum  wage 

Merit  system 

State  as 
employer  of 
last  resort 

Arbitration 


Disposition 
Rejected 

Rejected 

Rejected 
Rejected 

Rejected 

Rejected 
Rejected 
Rejected 

Rejected 
Accepted 
Rejected 

Rejected 


APPENDIX  C 
WITNESSES  HEARD  BY  COMMITTEE 
Name  -  Affiliation  -  Residence  -  Subject 

1.  Frank  Murray  -  Office,  Secretary  of  State  -  Helena  -  Corpo- 
rations other  than  Municipal. 

2.  Leonard  C.  Larson  -  Office,  Secretary  of  State  -  Helena  - 
Corporations  other  than  Municipal. 

3.  John  Delano  -  Montana  Railroad  Association  -  Missoula  - 
Corporations  other  than  Municipal. 

4.  J.  W.  McDonald  -  Mountain  Bell  -  Helena  -  Corporations  other 
than  Municipal. 

5.  Lloyd  Crippen  -  The  Anaconda  Co.  -  Butte  -  Corporations  other 
than  Municipal. 

6.  P.  L.  MacDonald  -  The  Anaconda  Co.  -  Butte  -  Corporations 
other  than  Municipal. 

7.  Douglas  M.  Greenwood  -  Loble,  Picotte  &  Loble  -  Helena  - 
Corporations  other  than  Municipal. 

8.  Roderick  R.  Gudgel  -  Montana  State  Pharmaceutical  Association 
Helena  -  Corporations  other  than  Municipal. 

9.  Kenneth  W.  Brown  -  Dept.  Secretary  of  State  -  Helena  -  Corpo- 
rations other  than  Municipal. 

10.  Ross  Gudgel  -  self  -  Helena  -  Constitutional  Article  XVIII  - 
Labor. 

11.  Elton  Hartze  -  American  Federation  of  County,  State  and  Mun- 
icipal Employees  -  Missoula  -  Constitutional  Article  XVIII, 
Labor. 

12.  Harry  Billings  -  AFL-CIO  -  Helena  -  Article  XVIII,  Labor. 

13.  Ernie  Post  -  Montana  State  AFL-CIO  -  Helena  -  Article  XVIII, 
Labor. 
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14.  James  W.  Murry  -  Montana  State  AFL-CIO  -  Helena  -  Constitut- 
ional Article  XVIII,  Labor. 

15.  Mr.  Sidney  Smith  -  Commissioner,  Department  of  Labor  and 
Industry  -  Helena  -  Article  XVIII,  Labor. 

16.  Mr.  Larry  Hunt  -  Highway  Dept. ,  Local  1199  of  the  American 
Federation  of  State,  County,  and  Municipal  Employees  - 
Missoula  -  Article  XVIII,  Labor. 

17.  Fred  Barrett  -  Director,  Employment  Security  Commission  - 
Helena  -  Article  XVIII,  Labor. 

18.  Ed  Shobat  -  County  Commissioner,  Cascade  County  -  Great 
Falls  -  Welfare. 

19.  Ted  Carkulis  -  Montana  Department  of  Social  and  Rehabilitation 
Services  -  Helena  -  Welfare. 

20.  William  McCarvel  -  self  -  Helena  -  Welfare. 

21.  Ross  Gudgel  -  self  -  Helena  -  Welfare. 

22.  Kandy  Hauf  -  Constitutional  Convention  Intern  -  self  -  Bozeman 
Welfare. 

23.  Steve  Coldiron  -  Montana  State  Low-Income  Organization  - 
Helena  -  Welfare. 

24.  Ernest  Steel  -  Public  Service  Commission  -  Helena  -  Article 
XV. 

25.  Bill  Johnson  -  Director,  Public  Utilities  Dept.,  Public 
Service  Commission  -  Helena  -  Article  XV. 

26.  George  Lackman  -  Commissioner,  Department  of  Agriculture  - 
Helena  -  Real  Estate  Commission. 

27.  Keith  Colbo  -  Department  of  Revenue  -  Helena  -  Foreign  Corpo- 
rations. 

28.  Lucile  Speer  -  Delegate  -  Missoula  -  Proposal  #71,  Merit 
System. 

29.  Jean  M.  Bowman  -  Delegate  -  Billings  -  Proposal  #71,  Merit 
System. 

30.  Mel  Martenson  -  Director,  Merit  System  Council  -  Helena  - 
Proposal  #71,  Merit  System. 
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31.  Mr.  Elton  Hartze,  American  Federation  of  State,  County  & 
Municipal  Employees  -  Missoula  -  Proposal  #71,  Merit  System. 

32.  Henry  Siderius  -  Delegate  -  Kalispell  -  Proposal  #93,  bar- 
gaining rights  for  farmers. 

33.  Ernest  Post,  AFL-CIO  Director  of  COPE  -  Helena  -  Proposal 
#71,  Merit  System. 

34.  Steven  F.  Coldiron  -  Montana  State  Low-Income  Organization  - 
Helena  -  Proposal  #45. 

35.  Sister  Providencia  -  College  of  Great  Falls  -  Great  Falls  - 
Delegate  Proposal  #45. 

36.  Jim  Raniere  -  Welfare  Rights  Organization  -  Great  Falls  - 
Delegate  Proposal  #45. 

37.  Malyn  Aleson  -  Welfare  Rights  Organization  -  Great  Falls  - 
Delegate  Proposal  #45. 

38.  Doris  Flesch  -  Welfare  Rights  Organization  -  Great  Falls  - 
Delegate  Proposal  #45. 

39.  Minnie  McReynolds  -  Welfare  Rights  Organization  -  Great 
Falls  -  Delegate  Proposal  #45. 

40.  Shirley  Malkuck  -  Welfare  Rights  Organization  -  Great  Falls 
Delegate  Proposal  #45. 

41.  Irene  Houle  -  Welfare  Rights  Organization  -  Great  Falls  - 
Delegate  Proposal  #4  5. 

42.  Larry  Juelfs  -  Delegate  Invitation  -  Helena  -  Delegate  Pro- 
posal #45. 

43.  Jack  R.  Carlson  -  Montana  Chapter  National  Association  of 
Social  Works  -  Helena  -  Delegate  Proposal  #45. 

44.  Carol  Mitchell  -  Montana  Common  Cause,  self  -  Helena  -  Del- 
egate Proposal  #45. 

45.  Frank  R.  Sennette  -  Dept.  of  Social  Rehabilitation  Services 
Helena  -  Delegate  Proposal  #45. 

46.  Duane  W.  Welker  -  self  -  Hamilton  -  Delegate  Proposal  #45. 

47.  Don  Scanlin  -  Delegate  -  Billings  -  Delegate  Proposal  #45. 

48.  Thomas  E.  Schneider  -  Executive  Director  for  Montana  Public 
Employees  Association  -  Helena  -  Merit  System. 
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'49.   Jack  Marlow  -  Secretary-Manager  of  Montana  Contractor's 

Association  -  Helena  -  Delegate  Proposal  #78,  right-to-work. 

50.  James  Stack  -  subpoena  witness,  Personnel  Director,  Montana 
State  University  -  Bozeman  -  Merit  System. 

51.  Wm.  Bertsche  -  State  Senator,  self  -  Great  Falls  -  State 
Merit  System. 

52.  Robert  James  -  Administration  officer  of  State  Department 
of  Health  -  Helena  -  Merit  System. 

53.  Larry  Fasbender,  Sr.  -  self  -  Fort  Shaw  -  Merit  System. 

54.  Mr.  D.  H.  Siewert  -  Montana  Chamber  of  Commerce  -  Helena  - 
Delegate  Proposal  #78,  right-to-work. 

55.  Jim  Murry  -  Montana  State  AFL-CIO  -  Helena  -  Delegate 
Proposal  #78,  right-to-work. 

56.  George  B.  Heliker  -  Delegate  -  Missoula  -  Delegate  Proposal 
#76,  Public  Utility  Regulation. 

57.  Steve  Coldiron  -  Montana  State  Low-Income  Organization  - 
Helena  -  Delegate  Proposal  #76,  Public  Utility  Regulation. 

58.  Paul  Harlow  -  Delegate  -  Thompson  Falls  -  Delegate  Proposal 
#121,  Public  Utility  Districts. 

59.  Arlyne  Reichert  -  Delegate  -  Great  Falls  -  Delegate  Proposal 
#70,  Consumer  Protectionism. 

60.  Lucile  Speer  -  Delegate  -  Delegate  Proposal  #70,  Consumer 
Protectionism. 

61.  C.  W.  Leaphart,  Jr.  -  Committee  subpoena  -  Helena  -  Delegate 
Proposal  #76,  Public  Utility  Regulation. 

62.  Gordon  Bollinger  -  State  Senator  -  Glasgow  -  Delegate  Pro- 
posal #76,  Public  Utility  Regulation. 

63.  Bill  Koerner  -  self  -  Hamilton  -  Delegate  Proposal  #70  - 
Consumer  Protectionism. 

64.  C.  S.  Robinson  -  Pacific  Power  &  Light  Co.  -  Kalispell  - 
Delegate  Proposals  #76  and  #121. 

65.  James  F.  Maher  -  Montana  Vice  President-General  Manager  - 
Mountain  Bell  Telephone  Company  -  Helena  -  Utility  Reg- 
ulation. 

66.  W.  F.  Fames  -  President,  Project  Telephone  Co.  -  Worden  - 
Delegate  Proposal  #76,  Public  Utility  Regulation. 
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67.   Charles  C.  Lovell  -  Great  Falls  Gas  Company  -  Great 

Falls  -  Delegate  Proposals  #76  and  #121,  Public  Utilities. 

68    Henry  Loble  -  Montana,  Dakota  Utilities  &  General  Tel- 
ephone Company  of  the  Northwest  Division  -  Helena  - 
Delegate  Proposal  #76  and  #121,  Public  Utilities. 

69.  Robert  Corette  -  Montana  Power  Company  -  Butte  -  Delegate 
Proposals  #76  and  #121,  Public  Utilities. 

70.  George  0' Conner  -  Montana  Power  Company  -  Butte  -  Delegate 
Proposals  #76  and  #121,  Public  Utilities. 

71.  Jay  W.  Preston  -  Ronan  Telephone  Company  -  Ronan  -  Delegate 
Proposal  #76,  Public  Utility  Regulations. 

72.  Edwin  S.  Booth  -  Montana  Railroad  Association  -  Helena  - 
Delegate  Proposal  #76,  Public  Utility  Regulations. 

73.  Senator  Lee  Metcalf  -  United  States  Senator,  by  invitation  - 
Helena  and  Washington  D.C.,  -  Delegate  Proposal  #76,  Public 
Utility  Regulations. 

74.  Seldon  S.  Frisbee  -  Cut  Bank  Gas  Company  -  Cut  Bank  - 
Delegate  Proposal  #76,  Public  Utility  Regulations. 

75.  Joe  Curtis  -  Hysham  Telephone  Company  -  Hysham  -  Delegate 
Proposal  #76,  Public  Utility  Regulations. 

76.  Ian  B.  Davidson  -  D.  A.  Davidson  Company  -  Great  Falls  - 
Delegate  Proposal  #76,  Public  Utility  Regulations. 

77.  Paul  J.  Briesh  -  Treasure  State  Telephone  Company  - 
Big  Timber  -  #76,  Public  Utility  Regulations. 

78.  Ward  F.  Junkemier  -  C.P.A.,  Director,  Cut  Bank  Gas  Com- 
pany -  Great  Falls  -  Delegate  Proposal  #76,  Public  Utility 
Regulations . 

79.  CM.  Wall  -  Montana  Citizens  Freight  Rate  Association  - 
Helena  -  Delegate  Proposal  #76,  Public  Utility  Regulations. 

80.  James  Lechner  -  Executive  Secretary  of  the  Billings  Con- 
tractors' Council  -  Billings  -  Delegate  Proposal  #78. 

81.  Tom  Dolan  -  Independent  businessman  -  Billings  -  Delegate 
Proposal  #78,  Right-to-Work. 

82.  Joe  Chovanak  -  Farmers  Union  Local  #169  -  East  Helena  - 
Delegate  Proposal  #78,  right-to-work. 

83.  Paul  Bessler  -  self  -  Helena  -  Delegate  Proposal  #78, 
right-to-work. 
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84.  Cornie  Thiessen  -  Senator  -  Lambert  -  Delegate  Proposal 
#76,  Public  Utility  Regulation. 

85.  Elton  Hartze  -  American  Federation  of  State,  County, 
and  Municipal  Employees  -  Missoula  -  Delegate  Proposal 
#73,  The  right  for  public  and  private  employees  to 
engage  in  collective  bargaining. 

86.  Francis  Mitchell  -  Montana  Common  Cause  -  Helena  - 
Delegate  Proposal  #76  -  Public  Utility  Regulation. 

87.  Clyde  Jarvis  -  Montana  Farmers  Union  -  Great  Falls  - 
Delegate  Proposal  #76  -  Public  Utility. 

88.  John  L.  McKeon  -  State  Senator,  self  -  Anaconda  -  Del- 
egate Proposal  #76,  Public  Utility  Regulation. 
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Revised  Proposal  #73 
Collective  Bargaining 

Revised  Proposal  #76 
Public  Utility  Reg. 

Right- to-work. 
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APPENDIX  E 

Since  the  Committee  members  found  cause  to  delete  the 
greater  portion  of  Article  XV  on  non-municipal  corporations, 
they  wish  to  convey  briefly  the  justifications  for  these 
deletions  to  the  Committee  of  the  Whole. 

Section  1.   The  original  intent  of  this  section  was  to 
abolish  all  those  corporate  bodies  which  existed  only  on  paper 
prior  to  1889.   The  only  possible  danger  (if  it  can  be  so  termed) 
in  deletion  would  be  if  some  pre-1889  corporation  would  once 
again  commence  business.   This  possibility  was  mitigated  by 
statute  15-808  (R.C.M.  1947)  which  stipulated  that  a  corpora- 
tion had  to  organize  and  commence  business  within  one  year  or 
lose  its  charter.   Although  repealed  in  1969,  this  statute 
quite  possibly  annulled  any  pre-1889  corporations,  that  is  if 
section  1  of  the  1889  constitution  did  not  already  do  this 
for  all  time. 

Section  2.   Proposed  language  of  the  new  section  1  stipu- 
lates that  "Corporate  charters  shall  be  granted.  .  .  .  only 
persuant  to  general  law."   In  addition  to  this  committee's  pro- 
posed section,  which  precludes  special  grants  of  charters  by 
the  legislature,  the  Legislative  Committee  has  expressed  its 
intention  to  retain  the  sense  of  Article  V,  Section  26,  which 
also  prohibits  special  chartering. 


-56- 


Section  3.   The  Committee  believes  that  the  power  of  the 
state  to  dissolve  corporate  charter,  as  provided  in  proposed 
section  1,  in  conjunction  with  proposed  section  2's  protection 
provision,  adequately  expresses  the  intent  of  this  section. 

Section  4 .   This  is  retained  as  section  3  of  the  proposed 
article . 

Section  5.   The  Committee  finds  this  section  to  be  either 
obsolete,  superseded  by  ICC  action,  or  covered  by  existing 
statutes.   The  Committee  believes  that  all  intrastate  matters 
relating  to  this  section  are  legislative. 

Section  6.   The  Committee  deleted  this  section  for  the 
same  reasons  cited  under  consideration  of  section  5. 

Section  7.   This  section  is  considered  to  be  primarily 
legislative.   The  exception  is  the  long-short  haul  clause 
relating  to  intrastate  matters ,  which  is  neither  covered  by 
statute  nor  by  ICC  regulation.   The  Committee  retained  this 
clause  as  section  4  of  the  proposed  revision  in  the  belief 
that  intrastate  railroad  transportation  may  one  day  increase 
in  response  to  the  demands  of  increased  urbanization  and  devel- 
opment of  Montana  coal  fields. 

Section  8.   All  1889  transportation  companies  have  filed 
the  necessary  acceptances  with  the  Secretary  of  State.   Therefore, 
this  section  is  superfluous . 
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Section  9 .   The  Committee  members  understand  that  the  Bill 
of  Rights  Committee  will  present  a  section  on  eminent  domain  and 
that  they  will  then  have  an  opportunity  to  consider  at  greater 
length  the  ramifications  of  these  proposed  revisions  in  regard 
to  corporations. 

It  is  intended  that  section  2  of  the  proposed  article  will 
prevent  infringement  upon  the  general  welfare  by  corporations. 
This  was  provided  for  in  section  9  of  the  1889  constitution. 

Section  10.   This  section  is  retained  as  section  5  of  the 
revised  article. 

Section  11.   The  Committee  feels  that  this  is  a  legislative 
matter.   It  further  believes  that  equal  treatment  under  the  law 
is  provided  by  proposed  section  2  as  well  as  by  the  14th  Amend- 
ment to  the  United  States  Constitution. 

Section  12.   A  street  is  the  property  of  a  municipality 
or  town  and  the  use  of  such  property  is  subject  to  the  eminent 
domain  doctrine.   The  Committee  believes  the  courts  will  protect 
the  essential  value  of  such  a  street  or  highway  from  capricious 
condemnation.   This  is  also  viewed  as  a  matter  under  legislative 
justification. 

Section  13.   This  section  has  been  expanded  and  included  in 
the  revised  article  as  section  6.   It  is  the  intent  that  no  retro- 
spective law  be  passed  by  the  legislative  assembly  which  would 
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impose  a  liability  on  any  citizen  in  respect  to  transactions 
or  considerations  already  completed. 

Section  14.   This  is  considered  to  be  statutory  in  nature. 

Section  15.   This  is  deleted  from  the  proposed  article. 
Reasoning  behind  this  deletion  is  that  the  state  inherently 
possesses  this  plenary  power  and  the  only  restriction  upon  its 
jurisdiction  is  the  Commerce  Clause  of  the  United  States  Con- 
stitution which,  in  any  event,  already  supersedes  section  15. 

Sections  16  and  17.   These  are  considered  statutory  in 
nature . 

Section  18.   This  definition  of  a  corporation  is  tauto- 
logical and  unnecessary.   Any  decision  to  classify  a  joint  stock 
company  as  a  corporation  ought  to  be  made  by  the  Legislative 
Assembly.   Powers  of  the  corporate  body  are  considered  statutory 
material . 

Section  19.   The  Committee  feels  that  this  section  is 
unnecessary  in  light  of  existing  statutory  means  by  which  a 
corporation  may  be  sued  and  levied  upon. 

Section  20.  Section  2  of  the  revised  article  XV  adequately 
covers  this  matter.  The  present  wording  of  section  20  is  unduly 
restrictive,  nebulous  and  statutory. 
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